
DETERMINING LEGAL REGIME FOR
THE WAR ON TERROR

Sadia Tabassum

Abstract
Combating terrorism has always remained an issue of concern
for the international community.  Many legal questions relating
to this issue require careful examination. Foremost among these
is: whether or not the war on terror is an armed conflict? If yes,
whether this conflict is of “international character”? How far is
the international human rights law applicable to war? What is
the scope of the applicability of the domestic law? The present
paper analyzes these issues which are of primary importance in
the Pakistani context because Pakistan is actively engaged in its
own war on terror. The principles identified in this paper may
prove helpful for the judiciary, the legal fraternity and the civil
society for the purposes of putting restrictions on the unbridled
powers of the state. A war that knows no legal principles and
limitations can never be won.

International  Humanitarian  Law  and  the  War  on
Terror 

Like other branches of international law, international humanitarian law 
(IHL) has generally been derived from two sources: custom and treaty.1 
Major difference between treaty law and customary law is that under the
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established principles of pacta sunt servanda2 treaties bind state parties 
only while customary law binds all states.3 However, sometimes there 
may be overlapping between customary law and treaty law because 
many of the treaty provisions may have become part of customary law 
as well.4 Similarly, many provisions of customary law have been 
codified in the form of treaties.5 Thus, if a treaty provision is also a 
customary rule, it will be binding even on non-parties.

It is well established that IHL is applicable only in situations of 
armed conflict. It is, therefore, essential to clarify what is meant by the 
term “armed conflict”.

Conflicts of International Character

IHL recognizes two categories of armed conflict: international 
armed conflict (IAC) and non-international armed conflict (NIAC).6 We 
will first analyze the legal provisions regarding IAC.

Article 2 common to the four Geneva Conventions (GC’s) 
says:“[T]he present Convention shall apply to all cases of declared war 
or of any other armed conflict which may arise between two or more of 
the High Contracting Parties, even if the state of war is not recognizes by
one of them.”7Here, the first thing to note is that the Geneva 
Conventions are applicable to cases of declared war. However, even if a 
party to an armed conflict does not acknowledge the state of war, this 
para clearly lays down that the Geneva Conventions would still be 
applicable. What if none of the parties is acknowledging the state of 

2 “Treaty provisions must be observed.” This is one of the most fundamental
principles of customary international law. It has also been recognized by the
Vienna Convention on the Law of Treaties, 1969 in Article 26. The principle
has also been accepted and applied rigorously by Islamic law.  See for details:
Muhammad  Mushtaq  Ahmad,  Jihad,  Resistance  and  Rebellion  from  the
Perspective  of  Islamic  Law  and  International  Law (Gujranwala:  Al-Sharia
Academy,  2008),  418-29.  See  also:  Idem,  “The Conduct  of Jihad and Peace
Treaties”,  in  Anwaar  Hussain  Siddiqi  and  Nadzad  Basic  (eds.),  Rethinking
Global Terrorism (Islamabad: Faculty of Shariah and Law, 2009), 133-58.
3 See for details: Larry Maybee and Benerji Chakka,  Custom as a Source of
International Humanitarian Law (New Delhi: ICRC, 2006).
4 Some of the “Fundamental Guarantees” mentioned in Article 75 of the First
Additional Protocol(API) also form part of customary law.
5 Most of the provisions of the 1907 Hague Regulations as well as of the 1949
Geneva Conventions originally formed part of customary law which was later
on codified in the form of treaties.
6 Gasser, Introduction to International Humanitarian Law, 4-8.
7 Article 2 Common to the four Geneva Conventions, Para 1(emphasis added). 

30



war? For example, in early 1950’s, during the conflict between the 
Netherlands and Indonesia, the former refused the POWs status to the 
Indonesian infiltrators on the ground that none of the parties to the 
conflict had acknowledged a state of war. To avoid similar problems, the
drafters of the 1954 Hague Convention on the Protection of Cultural 
Property rephrased the last part of this sentence in this way: “even if the 
state of war is not recognizes by one or more of them.”8

Article 2 common to the four Geneva Conventions further lays 
down: “The Convention shall also apply to all cases of partial or total 
occupation of the territory of a High Contracting party, even if the said 
occupation meets with no armed resistance.”9Thus, partial or total 
occupation of the territory of a state also comes within the scope of 
“armed conflict”. The net result is that the Geneva Conventions are 
applicable to three kinds of situations:

1. Declared war between states;
2. Partial or total occupation of the territory of a state; and
3. “Armed conflict” between states.
Prior to the Geneva Conventions 1949, generally the term “war”

was used in international law. Initially, when states were considered 
sovereign, declaration of war was considered to be the sovereign right of
states.10 Hence, no war initiated by a state was illegal. However, to avoid
the legal consequences of a “state of war”, sometimes a state would say 
that it used force but was not at war. This was called “force short of 
war”.11 Article 1 of the Pact of Paris 1928 prohibited war as a means for 
settling international disputes.

The high contracting parties solemnly declare in the 
names of their respective peoples that they condemn 
recourse to war for the solution of international 
controversies, and renounce it as an instrument of 
national policy in their relations with one another.12

It, however, did not prohibit force short of war. Article 2 (4) of 
the UN Charter 1945 prohibited not only war but also the threat or use of

8 Article 18, Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict, 1954
9 Common Article 2, Para 2 (emphasis added). 
10 See for details: Martin Dixon, International Law (London: Blackstone, 2000),
294-96.
11D. J. Harris,  Cases and Materials on International Law (London: Maxwell,
1991), 817-24.
12 Article 1, General Pact for the Renunciation of War, 1928
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force. “All members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations.”13

It goes a step forward as it prohibited not only war but also 
threat or use of force. However, the Charter allows use of force in two 
cases, namely, in self-defense and as collective use of force under the 
authority of UN Security Council.14 As noted above, the Geneva 
Conventions use the phrase “armed conflict”. Now the question is: why 
was this phrase used instead of the term “war”?

The fact remains that thus far, the qualification of a 
situation as an armed conflict has largely been left to the
discretion and the good faith of the parties concerned 
and to their perceived interest in respecting their treaty 
obligations. Yet the objective formula accepted in 1949 
represent a significant improvement over the previous 
situation, in that it provides third parties- such as states 
not involved in the conflict, organs of the United 
Nations and, in practice, first and foremost the ICRC- 
with a tool for exerting pressure on the parties to apply 
the treaties.15

Another question is: whether or not the Geneva Conventions are
applicable to the lawful instances of use of force such as self-defense? 
Commentary on the Geneva Conventions says:

A state which uses arms to commit a hostile act against 
another state can always maintain that it is not making 
war, but merely engaging in a police action, or acting in 
a legitimate self-defense. The expression “armed 
conflict” makes such argument less easy. Any 
difference arising between two states and leading to the 
intervention of the armed forces is an armed conflict 
within the meaning of Article 2 [of the Geneva 

13 Article 2 (4), Charter of The United Nations, 1945
14 See Chapter VII (Articles 39-51) of the UN Charter.
15 Frits  Kalshoven,  Constraints  on  the  Waging  of  War:  An  Introduction  to
International Humanitarian Law (Geneva: International Committee of the Red
Cross, 2001), 39. 
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Conventions], even if one of the parties denies the 
existence of a state of war.16

Hence, whenever one state uses force against another state 
armed conflict exists. This conflict will be international in character.

In 1977, two Protocols were added to the four Geneva 
Conventions. Both of these Protocols give provisions for the protection 
of civilians. However, the First Additional Protocol (AP I) relates to 
IAC, while the Second Additional Protocol (AP II) relates to NIAC. AP 
I added a new category to international armed conflicts. It declared that 
recognized liberation struggle is also an international armed conflict. 
Thus, it first declares that this Protocol “shall apply in the situations 
referred to Article 2 common to those Conventions.”17 In the next para, it
clarifies:

The situations referred to in the preceding paragraph 
including armed conflicts in which peoples are fighting 
against colonial domination and alien occupation and 
against racist regimes in the exercise of their right of 
self-determination, and enshrined in the Charter of the 
United Nations and declaration on Principles of 
International Law concerning Friendly Relations and 
Co-operation among States in accordance with the 
Charter of the United Nations.18

Armed liberation struggle – or use of force for the right of self-
determination – can be of two types:

1. When there is total or partial occupation of the territory 
of a state and people of the occupied territory start armed 
liberation struggle against the occupying forces;

2. When a group of people in a state take up arms against 
the government in order to secede from it.

The former is, no doubt, an international issue. However, the latter is 
generally considered an internal issue by the concerned state.19

16 Jean  S.  Pictet  et  al  (eds.),  Commentary  on  the  Geneva  Convention  IV
(Geneva: International Committee of the Red Cross, 1958), 20. 
17Article 1(3), AP I.
18Ibid., Article 1 (4). 
19It is beyond the scope of the present paper to discuss issues relating to the
right of self-determination.  See  for a  detailed analysis:  Muhammad Mushtaq
Ahmad, Use of Force for the Right of Self-determination in International Law
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The Law Applicable to International Armed Conflicts

All the four Geneva Conventions as well as the First Additional 
Protocol are applicable to IAC. The First and the Second Geneva 
Conventions give detailed rules about the protection of wounded and 
sick combatants on battlefield and at sea, respectively. The Third 
Geneva Convention lays down the criteria for the status determination of
combatants and POWs and it also acknowledges for them certain rights 
and privileges. The Fourth Geneva Convention protects civilians during 
IAC. These four Conventions have universal acceptance as they have 
been ratified by all states. AP I gives further rules for the protection of 
civilians during IAC. It also widens the scope of the combatant and 
POW status. Many states, including the USA as well as Pakistan and 
India, have not ratified it as yet.

Apart from the Geneva Conventions and their Additional 
Protocols, there are some customary rules of international humanitarian 
law which are binding upon all states.20The Additional Protocols do not 
have universal acceptance and they are binding only upon the states 
which ratified them. However, there are some rules mentioned in the 
Additional Protocols which may be part of customary law and as such 
they will be binding upon all states.21

Conflicts Not of International Character

The law does not define such a conflict. However, states as well 
as the ICRC and other organizations use certain indicators to ascertain 

and the Shari‘ah: A Comparative Study, unpublished LLM Thesis submitted to
the Faculty of  Shariah  and Law, International  Islamic University Islamabad,
2006.
20 The  International  Committee  of  the  Red  Cross  (ICRC)  has  prepared  a
comprehensive  study of  customary IHL based on a thorough study of state-
practice.  See  for  details:  Jean-Marie  Henckaerts  and  Louise  Doswald-Beck,
Customary  International  Humanitarian  Law (Cambridge:  Cambridge
University Press, 2005).
21 This is a very important principle and is directly relevant to the issue at hand.
Those  who  criticize  the  American  legal  position  argue  that  many  of  these
provisions are also found in customary law and as such are binding on America.
Professor  Christopher  Greenwood  has  conducted  a  good  analysis  of  the
customary  status  of  the  various  provisions  of  the  First  Protocol.  See  his
“Customary Law Status of the 1977 Additional Protocols”, in A. Delissen and
G. Tanja, eds,  The Humanitarian Law of Armed Conflict: Challenges Ahead
(Dordrecht: Kluwer, 1991), 93-I I4. 
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whether a particular situation is an armed conflict or just an issue of law 
and order. These indicators include, inter alia:

1. Armed forces take full control of the matter and police and 
other law enforcing agencies disappear from the scene;

2. Resistance groups are well organized and establish their 
own setup on a piece of land in defiance of the legitimate 
government;

3. Sometimes the conduct of a state signifies the existence of 
armed conflict, such as when it formally declares war, or it 
gives the status of belligerents to the resistance group, or 
takes the issue to the UN Security Council.22

Acknowledging the “state of belligerency” in a state by other 
state has been a controversial issue. As civil war is an internal affair of a 
state, other states are prohibited from interfering in it.23 Sometimes, 
however, other states cannot remain indifferent. For instance, if 
nationals of a state fall into the hands of a warring faction, it will 
generally ask the government of that state to take necessary steps for 
their protection and release. If that warring faction has not occupied a 
piece of land and is considered an ordinary gang of law breakers foreign 
states generally do not negotiate with it. However, if the situation is 
more serious and the group is absolutely out of control of the 
government, other states may feel compelled for its own interests to hold
direct negotiations with that group. Thus, it acknowledges ‘the state of 
belligerency” in that state.24

The Regulations for Civil War 1900 prepared by the Institute of 
International Law declared that states should not acknowledge 
belligerent status for a warring faction unless it fulfill three conditions:

1. That the faction has occupied a piece of territory;
2. That it has established a de facto government in that 

territory in defiance of the central government;
3. That those who fight for the group are well disciplined and 

are under a responsible command which can ensure their 
compliance with the rules and customs of war.25

In a nutshell, conflicts not of an international character “are 
armed conflicts, with armed forces on either side engaged in hostilities–

22 Jean S. Pictet et al (eds.), Commentary on the Geneva Convention I (Geneva:
International Committee of the Red Cross, 1952), 49-50. 
23Ibid.  See  also:  Yves  Sandoz  et  al.  (eds.),  Commentary  on  the  Additional
Protocols (Geneva: International Committee of the Red Cross, 1987), 1320-22.
24 Ibid.
25Article 8, Regulations for Civil War 1900.See for further details: Commentary
on the Additional Protocols,1320-22.
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conflicts, in short, which are in many respects similar to an international 
war, but take place within the confines of a single country. In many 
cases each of the parties is in possession of a portion of the national 
territory, and there is often some sort of front.”26

As far as the law applicable to NIAC is concerned there is only 
one article – Article 3 common to all the four Geneva Conventions – 
that deals with it. The Second Additional Protocol also gives some rules 
for NIAC, but like the First Additional Protocol it has not been ratified 
by many states.27

The Nature of Conflict in the War on Terror

The law of armed conflict is easily applicable to conventional 
warfare, but war on terror is not merely war in the conventional sense. 
Does it mean that the law of armed conflict is not at all applicable to the 
global war on terror? The answer is an emphatic “no!” One has to 
distinguish between different aspects of war on terror. Thus, the law of 
armed conflict may or may not be applicable to the actions of state 
functionaries acting within their own state to capture suspects of 
terrorism. This may be considered a law enforcing or police action by 
some, although others may make the case for application of the 
provisions of the Geneva Convention IV regarding “civilian internees” 
and still others may look at various international human rights 
instruments. However, when armed forces are deployed and total or 
partial occupation of the territory of a state occurs, it is no doubt an 
armed conflict and, hence, the law of armed conflict (IHL) is directly 
relevant and applicable even if this occupation is declared to be forming 
part of the so-called global war on terror.

Traditionally, counter-terrorism initiatives did not include armed
conflict and war. “War on terror” is, thus, a new phenomenon. After the 
9/11 incidents, when the US government envisaged a “global” war on 
terror it essentially meant a few things:

1. Capturing those accused of acts of terrorism;
2. Blocking the flow of funds to terrorist organizations;
3. Collecting and sharing information about terrorist 

organizations and their plans;
4. Destroying their sanctuaries and training camps; and
5. Taking armed action against regimes which provide safe 

heavens to terrorists.

26Commentary on Geneva Convention IV, 36.
27 See for details: Gasser, International Humanitarian Law, 9. 
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General Tommy Franks, the Commander-in-Chief of Centcom 
at the time of the American attack on Afghanistan, later explained the 
scope of global war on terror in the following words:

The war on terrorism has a global focus. It cannot be 
divided into separate and unrelated wars, one in 
Afghanistan and another in Iraq. Both are part of the 
same effort to capture and kill terrorists before they are 
able to strike America again, potentially with weapons 
of mass destruction. Terrorist cells are operating in 
some 60 countries, and the United States, in 
coordination with dozens of allies, is waging this war on
many fronts. 28

This is the crux of the matter. The war on terror is the 
combination of police action, intelligence gathering, crime prevention 
and conventional warfare. That is exactly the reason why the issue is so 
complicated.

Joan Fitzpatrick, member of the Editorial Board of The 
American Journal of International Law, finds four possibilities 
regarding the use of the term ‘war’ for this struggle against terrorism, 
namely:

1. a metaphorical “war on terrorism”;
2. an international armed conflict against Al Qaeda;
3. an international  armed conflict  in Afghanistan against

the Taliban regime; and
4. a  proxy  war  in  the  internal  armed  conflict  in

Afghanistan.29

Importantly, neither the UN Security Council resolutions nor the
resolutions of the NATO’s Atlantic Councils characterized the struggle 
as an international armed conflict between America and al-
Qaeda.30Initially, the US President George W. Bush decided that the 
Geneva Conventions were not applicable to any of the detainees.31 
Perhaps, he was influenced by the view expressed by Alberto Gonzales 

28 Tommy Franks, “War of Words”, The New York Times, Oct 19, 2008.
29Joan Fitzpatrick, “Jurisdiction of Military Commissions and the Ambiguous
War on Terrorism”, American Journal of International Law, 96 (2002), 345-54.
30UNSC Res. 1368 (Sep.12, 2001); UNSC Res. 1373 (Sep. 28, 2001); NATO
Press Release (2001) 124, statement by the North Atlantic Council (Sep. 12,
2001), 40 ILM at 1267.
31“Decision  Not  to  Regard  Persons  Detained  in  Afghanistan  as  POWs”,
American journal of International Law, 96 (2002), 475-80 at 477.
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that the Geneva Conventions were redundant.32 Colin Powell, the 
Secretary of State, later convinced the President that the Geneva 
Conventions were applicable because the United States had recognized 
Afghanistan even if she did not recognize the Taliban regime.33 Thus, 
Bush announced on February 7, 2002, that there was an armed conflict 
between two parties to the Geneva Conventions. He also affirmed that 
the Third Geneva Convention was applicable to the Taliban forces. He, 
however, asserted that the Taliban forces forfeited the POWs status due 
to violation of laws of war.34

Fitzpatrick prefers the interpretation that it is a proxy war in the 
decades long internal armed conflict in Afghanistan.

The most coherent reading of the “war” is that the 
United States in October 2001 intervened in 
Afghanistan’s internal armed conflict to shift the 
balance of power decisively in favor of the anti-Taliban 
forces, and thus to eliminate Afghanistan as a haven and
training ground for Al Qaeda.35

While this contention may carry some weight, it should not be 
overlooked that the attack on Afghanistan involved many state parties 
and, hence, it was an international armed conflict in its essence. It is true
that instead of assuming the role of the occupying power, America 
preferred to install the Karzai regime and thus the nature of the conflict 
in Afghanistan may have changed since then, but to consider it a non-
international armed conflict from the very beginning is stretching the 
word too far. Hence, in our humble opinion, the conflict in Afghanistan 
has two stages: the pre-Karzai regime war till the Taliban were ousted 

32See  Draft  Memorandum,  Albert  R.  Gonzales  to  the  President,  Subject:
Decision re Application of the Geneva Convention on Prisoners of War to the
Conflict With al-Qaeda and the Taliban, (Jan. 25, 2002), in Karen J. Greenberg
et  al.  (eds.),  The  Torture  Papers:  The  Road  to  Abu  Ghraib (New  York:
Cambridge University Press, 2005), 118. 
33 Article 4 A (3) of GC III, as noted above, explicitly gives the POWs status to
“regular armed forces who profess allegiance to  a government  or an authority
not recognized by the Detaining Power”. See Katherine Q. Seelye & David E.
Sanger, “Bush Reconsiders Stand on Treating Captives of War”, The New York
Times, Jan. 28, 2002. 
34White House Fact Sheet on Status of Detainees at Guantanamo (Feb. 7, 2002),
at  http://www.whitehouse.gov/news/releases/2002/02/20020207-13.html(Last
visited on March 2, 2022).
35Fitzpatrick, Jurisdiction of Military Commissions and the Ambiguous War on
Terrorism¸350. 
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and the post-Karzai regime war when America and her allies are 
supporting the Karzai regime to fight insurgency. This point is 
elaborated below.

Applicability of IHL to the War on Terror 

As a first major step of this global war on terror, America and her allies 
– the so-called “global coalition against terrorism” – attacked 
Afghanistan in late September 2001. The Taliban regime, which was 
recognized only by Pakistan, was toppled.36 In the process, thousands of 
people fell into the hands of the coalition. America refused to give them 
the status of POWs. The argument was two-fold: that the Geneva 
Conventions did not apply to action against terrorists and that even the 
Taliban fighters were not combatants. Thomas M. Franck while 
explaining the first point asserted:

[T]he objects of our “war on terrorism” are not precisely
like our traditional models of “enemies of the people” or
“aggressor states.” Al Qaeda … does not readily fit the 
mold of either a crime family or an enemy state. Yet it is
in response to these models that national criminal laws 
and international laws of war have been developed.37

Donald Rumsfeld, the US Secretary of Defense, justified the 
decision to deprive the Taliban forces of the POWs status in the 
following words:

With respect to the Taliban, the Taliban also did not 
wear uniforms, they did not have insignia, they did not 
carry weapons openly, and they were tied tightly at the 
waist to al Qaeda. They behaved like them, they worked
like them, they functioned like them, they cooperated 
with respect to communications, they cooperated with 
respect to supplies and ammunition, and there isn’t any 
question in my mind … but that they are not, they 
would not rise to the standard of, a prisoner of war 38

36 Initially, the Taliban regime was recognized by only three states: Pakistan,
Saudi Arabia and the United Arab Emirates. However, after the 9/11 incidents,
UAE and Saudi Arabia withdrew the recognition.
37 Franck, Criminals, Combatants, or What?, 686. 
38US  Department  of  Defense  News  Transcript,  Secretary  Rumsfeld  Media
Availability  en  Route  to  Camp  X-Ray  (Jan.  27,  2002),  at
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The argument about the combatant status is not directly relevant 
to our present issue. We will, however, examine the application of IHL 
to GWOT.

As observed by George Aldrich, judge at the Iran-US Claims 
Tribunal, GWOT consists of two separate kinds of armed conflicts; one 
is the conflict with al Qaeda and the other with the Taliban regime:

Analytically, the armed attack against the Taliban in 
Afghanistan is a separate armed attack that was rendered necessary 
because the Taliban, as the effective government of Afghanistan, refused
all requests to expel Al Qaeda and instead gave it sanctuary. While the 
United States, like almost all other countries, refused to extend 
diplomatic recognition to the Taliban, both Afghanistan and the United 
States are parties to the Geneva Conventions of 1949,and the armed 
attacks by the United States and other nations against the armed forces 
of the Taliban in Afghanistan clearly constitute an international armed 
conflict to which those Conventions, as well as customary international 
humanitarian law, apply.39

This seems a sound argument. Moreover, as noted above, under 
common Article 2 partial or total occupation of a state signifies conflict 
of an international character even if the said occupation meets with no 
armed resistance. In Afghanistan, the occupying forces faced severe 
armed resistance and as such the Geneva Conventions must have been 
applicable.

Initially, the US administration did not take a clear stance on 
this issue, but later it officially acknowledged the application of the 
Geneva Conventions “to the armed conflict in Afghanistan between the 
Taliban and the United States”.40 Thus, for all practical purposes, the 
attack on Afghanistan was an international armed conflict. The same is 
the case with the attack on, and occupation of, Iraq.

However,  as  noted  earlier,  war  on  terror  is  not  confined  to
attacks on Afghanistan and Iraq. Numerous people have been captured
in different parts of the world in the name of combating terrorism. Even
in Afghanistan and Iraq the wars were not only against these states but
also against an organization – al Qaeda – a non-state actor.

http://www.defenselink.mil/news/Jan2002/t01282002_t0127sd2.html (Last
visited on March 2, 2002).
39George H. Aldrich, “The Taliban, Al Qaeda, and the Determination of Illegal
Combatants”,  American Journal  of  International  Law,  96 (2002),  891-98 at
893.
40 Press  Release  issued  by  the  White  House  Press  Secretary,  “Status  of
Detainees at Guantanamo: Fact Sheet and Statement”, 7 February 2002. 
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Al Qaeda is evidently a clandestine organization 
consisting of elements in many countries and apparently
composed of people of various nationalities; it is 
dedicated to advancing certain political and religious 
objectives by means of terrorist acts directed against the 
United States and other, largely Western, nations. As 
such, Al Qaeda does not in any respect resemble a state, 
is not a subject of international law, and lacks 
international legal personality.41

Elaborating the difference between al-Qaeda and state parties to
the Geneva Conventions, Aldrich says:

It is not a party to the Geneva Conventions, and it could 
not be a party to them or to any international agreement.
Its methods brand it as a criminal organization under 
national laws and as an international outlaw. Its 
members are properly subject to trial and punishment 
under national criminal laws for any crimes that they 
commit.42

As opposed to this view, some scholars have suggested that 
some of the al Qaeda members were entitled to the POWs status.43 Still 
others are of the opinion that all members of al Qaeda cannot be held 
responsible for taking a “direct part in hostilities.”44 The official position
of the US government has been that IHL “does not apply to the armed 
conflict in Afghanistan and elsewhere between al Qaeda and the United 
States”.45

Applicability of Common Article 3 to War on Terror 

41Aldrich,  “The  Taliban,  Al  Qaeda,  and  the  Determination  of  Illegal
Combatants”, 893.
42 Ibid.
43See Fitzpatrick, Jurisdiction of Military Commissions and the Ambiguous War
on Terrorism¸345-54.
44Goodman, Ryan &  Derek Jinks, “International Law, US War Powers, and the
Global War on Terrorism”, Harvard Law Review, 118 (2005), 2653-62.
45 Press Release, Status of Detainees at Guantanamo, 7 February 2002. See for
a detailed analysis of this issue:  Sadia Tabassum,  The Problem of Unlawful
Combatants: A Hard Case for International Humanitarian Law, Unpublished
Thesis of LL.M International Law, Faculty of Shariah and Law, International
Islamic University Islamabad, 2009. 18-50.
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Common Article 3 becomes relevant to war on terror from two aspects.

Firstly, it provides “a minimum standard” for humane treatment 
during an armed conflict. It explicitly asserts that the acts listed in this 
Article “are and shall remain prohibited at any time and in any place 
whatsoever.” That is why the ICRC Commentary says:

The value of the provision is not limited to the field 
dealt with in Article 3, representing as it does, the 
minimum which must be applied in the least 
determinate of conflicts, its term must a fortiori be 
respected in the case of international conflicts proper, 
when all the provisions of the Conventions are 
applicable. For “the greater obligation includes the 
lesser” as one might say.46

This legal position has been accepted by the International Court of 
Justice in Nicaragua v USA:

There is no doubt that, in the event of international 
armed conflicts, these rules [of common Article 3] also 
constitute a minimum yardstick, in addition the more 
elaborate rules which are also to apply to international 
conflicts; and they are rules which, in the court’s 
opinion, reflect what the Court in 1949 called 
“elementary considerations of humanity.”47

ICJ reaffirmed this view in the Nuclear Weapons Case when it asserted: 
“[T]he intrinsically humanitarian character of the legal principles in 
question ... permeates the entire law of armed conflict and applies to all 
forms of warfare and to all kinds of weapons, those of the past, those of 
the present and those of the future.”48

Secondly, some scholars have expressed the opinion that after 
the establishment of the Karazai government in Afghanistan, the conflict

46Commentary to GC IV, 38.
47Military and Paramilitary Activities in and against Nicaragua, 1986 ICJ Rep.
14, para 218.
48Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons,
1996 ICJ Rep. 259, para 86.As discussed below, this view has been endorsed by
the US Supreme Court in Hamdan v. Rumsfeld.
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became non-international.49 The argument they give is that from that 
point onwards the legitimate government of Afghanistan with the 
support of the international community has been fighting insurgency. 
This issue is debatable but it proves the point that Common Article 3 is 
applicable.

The application of Common Article 3 to GWOT becomes more 
important in the context of Pakistan’s military operations against 
militants in Swat, Waziristan and other parts of the country, as these 
operations certainly come within the scope of NIAC to which Common 
Article 3 is undoubtedly applicable.

International Human Rights Law and the War on Terror 

Some  scholars  argue  that  International  Human  Rights  Law
(IHRL) is not applicable to war on terror because the applicable law in
wartime is  IHL.50 Others claim that  IHRL is not  applicable in armed
conflict  where  it  is  ‘impractical’.51 The  official  position  of  the  Bush
administration had been that IHRL was not applicable to aliens abroad
even when they were under the jurisdiction of US officials.52 We will
examine these views in a bit detail.

49As noted  above,  Fitzpatrick  considers  it  a  non-international  armed conflict
from the very beginning. Fitzpatrick, Jurisdiction of Military Commissions and
the Ambiguous War on Terrorism¸350. 
50See  for  critical  appraisal  of  this  view:  Gabor  Rona,  “An Appraisal  of  US
Practice  Relating  to  ‘Enemy  Combatants’”  Yearbook  of  International
Humanitarian Law, 10 (2007), 232-50. 
51 J. B. Bellinger, Legal Advisor to the US State Department, has been one of
the  proponents  of  this  view.  “But  even  where  States  do have  human rights
obligations, it is fair to ask proponents of this approach what particular human
rights provisions they would apply to activities arising in the conduct of armed
conflict, and how they would apply them in practice. For example, Article 9 of
the ICCPR requires States to provide anyone detained the right to bring their
case before a judge without delay to determine the legality of the detention.
Would  it  be  practical  to  expect  States  detaining  tens  of  thousands  of
unprivileged combatants  in a  non-international  armed conflict  to bring them
before  a  judge  without  delay?”  at
http://useu.usmission.gov/Dossiers/Detai  nee_Issues/Dec1007_Bellinger_Prison  
ersOfWar.asp (Last visited on February 11, 2008). 
52See‘Second and Third Periodic Report of the United States of America to the
UN Committee on Human Rights Concerning the International  Covenant on
Civil and Political Rights’, 21 October 2005, Annex I, at http://www1.umn.edu/
humanrts/us-report-HRC.html. (Last visited on April 16, 2006).
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Relationship between IHL and IHRL

IHL and IHRL are complementary to each other.53 Both protect
the  life,  health  and  dignity  of  individuals.  However,  their  angles  of
protection are different.  IHL regulates the conduct  of  war.  It  protects
those who do not, or no longer, take part in hostilities and impose duties
on parties to the conflict. IHRL, on the other hand, does not lay down
rules for the conduct of hostilities. Rather, it protects individuals from
arbitrary behavior. Moreover, the implementing mechanism of IHL and
IHRL is  different.  Contrary  to  IHL,  the  implementing  mechanism of
IHRL is complex and regional.

As noted above, IHL is applicable only to situations of armed
conflict,  while  IHRL  protects  individuals  in  war  and  peace  alike
although it allows governments to derogate from certain rights in times
of  public  emergency.54 As  opposed to  this,  IHL does not  permit  any
derogation because it has been made for emergency situations.55

[H]uman rights law applies at all times, but that certain
of its  rules must  be interpreted in light  of  conflicting
IHL rules….[N]on-derogable provisions of the ICCPR
that are not in conflict with applicable IHL, such as the
prohibition  against  arbitrary  deprivation  of  life… and
against  torture  and  cruel,  inhuman  or  degrading
treatment…  continue  to  apply.  And  even  derogable
provisions  that  are  not  pre-empted  by  IHL  rules
continue to apply in armed conflict,  unless conditions
and procedures for derogation outlined in ICCPR… are
met and observed.56

53See for a good analysis of the issue citing interesting excerpts from decisions
of the International Court of Justice: Vincent Chetail, "The Contribution of the
International Court of Justice to International Humanitarian Law", International
Review of the Red Cross, 85 (2003), 235-69. 
54See, for instance, Article 4, ICCPR 1966.
55 Positivists  and  naturalists  differ  over  the  source  of  human  rights.  While
positivists believe that state gives and suspends rights, naturalists believe that
state  has  come into  existence  to  protect  and  enlarge  freedom.  Thus,  in  the
opinion of the naturalists states cannot suspend human rights even in times of
the so-called national emergency.  See for a good analysis of the issue: Ronald
Dworkin,  Taking Rights Seriously (Harvard University Press, 1977).  See for a
scholarly analysis of the issue from the perspective of Islamic law: Imran Ahsan
Khan Nyazee,  “Islamic Law and Human Rights”,  Islamabad Law Review,  1
(2003), 13-63. 
56 Rona, An Appraisal of US Practice Relating to ‘Enemy Combatants’, 242.
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Furthermore, one set of these rules fill the gap found in the other
set  of  rules.  For  instance,  IHL  prohibits  degrading  and  inhumane
treatment of war captives but does not give detail of what is meant by
such treatment. This detail is found in IHRL instruments.

Derogation from Human Rights Law

There are various human rights instruments to which USA is
signatory  and  which  are  applicable  to  the  problem  of  unlawful
combatants. These include, inter alia, the UN International Covenant on
Civil and Political Rights (ICCPR) 1966 and the UN Convention against
Torture  and  other  Cruel,  Inhuman  or  Degrading  Treatment  or
Punishment 1984. 

Under  ICCPR it  is  obligatory  upon states  to  ensure  that  “all
persons  are  equal  before  the  courts  and  tribunals”  guaranteeing  non-
discrimination during the legal process.57 It  also requires as minimum
standards: 

- A  fair  and  public  hearing  of  detainees  before  a
“competent,  independent  and  impartial  tribunal
established by law”;58

- The presumption of innocence;59

- “Due process” rights;60 and
- The  right  to  appeal  to  a  “higher  tribunal  according  to

law”.61

Even in 1980’s the United Nations Human Rights Committee
had observed that  many states  allow the  trial  of  civilian  by  military
tribunals and that ICCPR does not prohibit it, but “the trying of civilians
by  such  courts  should  be  very  exceptional  and  take  place  under
condition which genuinely afford the full guarantee stipulated in Article
14.”62

ICCPR allows derogation from some of its provisions in times
of  emergency  and  for  this  purpose  it  divides  its  provisions  into
derogable and non-derogable categories. For derogation, the ICCPR has
laid down the following procedure:

57Article 14 (1), ICCPR 1966.
58 Ibid.
59Ibid., Article 14 (2).
60Ibid., Article 14 (3).
61Ibid., Article 14 (5).
62Human Rights Committee, General Comment 13/21, para 4 (Apr. 12, 1984).
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1. That  derogation  is  possible  only  “in  time  of  public
emergency which threatens  the  life  of  the  nation and the
existence of which is officially proclaimed”;63

2. That  derogation  should  only  be  “to  the  extent  strictly
required by the exigencies of the situation”;64

3. That  measures  taken  for  derogation  “are  not  inconsistent
with their other obligations under international law and do
not  involve  discrimination  solely  on  the  ground  of  race,
colour, sex, language, religion or social origin”;65

4. That derogation from Articles 6, 7, 8 (paragraphs 1 and 2),
11, 15, 16 and 18 is not allowed;66

5. That other States Parties through the UN Secretary-General
shall immediately be informed of the derogation and “of the
reasons by which it was actuated”;67 and

6. That further communication shall be made through the UN
Secretary-General, on the date on which it terminates such
derogation.68

After the 9/11 incidents, presumably, there was a state of emergency.
However, this emergency could not be prolonged till the end of the so-
called global war on terror, more particularly because this war has no
frontiers  and  no  visible  end.  Moreover,  some  provisions  are  not
derogable even in emergency. The Articles mentioned as non-derogable
include  some  fundamental  human  rights  which  are  denied  to  those
designated  as  unlawful  combatants.  It  is  also  worth  noting  that  the
Military Order of March 21, 2002, establishing military commissions to
try  unlawful  combatants  have  been  specifically  prohibited  from
prosecuting US citizens.69 This was in gross violation of Article 4 (1) of
ICCPR  because  it  was  discriminatory  in  nature.70 The  Bush
Administration  also  did  not  fulfill  its  obligation  under  the  Covenant

63Article 4 (1), ICCPR 1966.
64 Ibid.
65 Ibid.
66Ibid., Article 4 (2).
67Ibid., Article 4 (3).
68 Ibid.
69US Department of Defense, Military Commissions Order No. 1,  Procedures
for Trials by Military Commissions of Certain Non-United States Citizens in the
War  against  Terrorism  (Mar.  21,  2002),  at
http://www.defenselink.mil/news/Mar2002/d20020321ord.pdf.(Last  visited  on
April 16, 2002).
70 Joan Fitzpatrick, “Jurisdiction of Military Commissions and the Ambiguous
War on Terrorism”, American Journal of International Law, 96 (2002), 345-54 
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when it did not notify its derogation to the other state parties through the
UN Secretary-General.71

The United States ratified the Convention against Torture (CAT)
in 1994.72 Two specific statutes also deal with the prohibition against
torture:  The  Torture  Victims  Protection  Act  of  1991  and  The  War
Crimes Act of 1997. Torture is defined in CAT in the following words:

[T]orture  means  any  act  by  which  severe  pain  or
suffering,  whether  physical  or  mental,  is  intentionally
inflicted  on  a  person  for  such  purposes  as  obtaining
from him or a third person information or a confession,
punishing  him  for  an  act  he  or  a  third  person  has
committed  or  is  suspected  of  having  committed,  or
intimidating or coercing him or a third person.73

The treatment meted out at the so-called unlawful combatants
has been in gross violation of the prohibition of torture. How, then, this
treatment could be legally justified? Alberto Gonzales made a case for
deviation from human rights obligations:

The nature of the new war places a high premium on
other  factors,  such  as  the  ability  to  quickly  obtain
information from captured terrorists and their sponsors
in  order  to  avoid  further  atrocities  against  American
civilians, and the need to try terrorists for war crimes
such as wantonly killing civilians.74

Thomas Franck puts forward a similar argument:

[T]he  “due  process”  model  fails  fully  to  take  into
account  the  magnitude  of  the  challenged  involved  in
convicting  terrorists  as  criminals…  The  obstacles

71 In  2008,  Pakistan  also  ratified  ICCPR.  Hence,  all  these  observations  are
equally true in the context of Pakistan’s military operations against militants.
72Incorporated  in  Title  18  of  the  United  States  Criminal  Code.  The  text  is
available  at  the  official  website:
http://uscode.house.gov/download/pls/18C113C.txt(Last  visited  on  March  23,
2006). 
73Article 1, CAT 1984.
74Draft  Memorandum,  Decision re Application of the Geneva Convention on
Prisoners  of  War  to  the  Conflict  With  al-Qaeda  and the  Taliban,  (Jan.  25,
2002).
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include not only the risk to the prosecution of revealing
sources and methods… but also the limitations imposed
by criminal law on means of obtaining evidence. Means
commonly  employed  overseas  in  covert  operation,
unauthorized  wiretaps,  for  example,  may  render  their
fruits  inadmissible  in  domestic  criminal  proceedings.
Moreover,  prosecutors are likely to find it  difficult  to
persuade witnesses to come forward to testify, given the
heightened danger of retaliation.75

All these are just lame excuses which are based upon a wrong
presumption  that  ends  justify  means.  These  excuses  can  be  used  to
justify every kind of brutality. They have no legal worth. If derogation
from the restrictions of human rights law is at all necessary, it should be
in accordance with the norms laid down by the law for such derogation.

Extraterritorial Application of Human Rights Law

In its presentation before the UN Committee on Human Rights
concerning ICCPR, US asserted that the constraints of ICCPR did not
apply to aliens abroad even when they were under the jurisdiction of the
US  officials  and  even  when  the  conduct  of  the  US  officials  was  in
question.76 This view is apparently in conflict with Article 2 of ICCPR,
which says:

Each State Party to the present Covenant undertakes to
respect  and  to  ensure  to  all  individuals  within  its
territory  and  subject  to  its  jurisdiction  the  rights
recognized in the present Covenant, without distinction
of any kind, such as race, color, sex, language, religion,
political  or  other  opinion,  national  or  social  origin,
property, birth or other status.77

75 Franck,  Criminals, Combatants, or What?, 686-87. He further asserts: “The
adage  that  it  is  better  for  a  hundred  guilty  persons  to  go free  than  for  one
innocent person to be incarcerated, takes on a different hue in the age of high-
technology terror.”
76See ‘Second and Third Periodic Report of the United States of America to the
UN Committee on Human Rights Concerning the International  Covenant on
Civil and Political Rights’, October 21, 2005, Annex I. 
77 Article 2 (1), ICCPR (emphasis added).
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The argument forwarded by the US is that according to travaux
preparatoires the  drafters  did  not  intend  to  give  extraterritorial
application to the provisions of ICCPR.

Majority of scholars has rejected this interpretation.78 ICJ also
rejected it in its decision on the Construction of a Wall.79 The same has
been the position of the UN Human Rights Committee.80 It is a well-
established principle of interpretation of treaty provisions that in case of
ambiguity the provisions must be interpreted in the light of the object
and  purpose  of  the  treaty.81As  pointed  out  by  some  scholars,  this
interpretation conflicts with the object and purpose of ICCPR. Thus its
preamble talks about the equal and inalienable rights of all members of
the human family and conditions under which everyone may enjoy their
rights. “It can hardly be claimed that it is within the object and purpose
of the ICCPR for a State Party to be permitted to discriminate in its
responsibility for its own conduct, between consequences to persons at
home versus those abroad.”82

Furthermore, the US Supreme Court has declared Guantanamo
as  “a  territory  over  which  the  United  States  exercises  plenary  and
exclusive jurisdiction.”83 The court in its majority decision confirmed:
“Whatever  traction  the  presumption  against  extraterritoriality  might
have in other contexts it certainly has no application to the operation of
the habeas statute with respect to persons detained within ‘the territorial
jurisdiction’ of the United States.”84 It, thus, put a halt to the debate over
the applicability of the provisions of ICCPR to Guantanamo detainees.85

Constitutional Protections and the War on Terror 

78See,  for  instance:  Rona,  An Appraisal  of  US Practice  Relating to  ‘Enemy
Combatants’,  242-43.  See  for  further  details:  C.  Tomuschat,  Human Rights
Between Idealism and Realism (Oxford: Oxford University Press, 2003), 109-
10; O. Ben-Naftali and S. Yuval, “Living in Denial: The Application of Human
Rights in the Occupied Territories”, Israel Law Review, 37 (2003-2004), 34. 
79Legal  Consequences  of  the  Construction  of  a  Wall  in  the  Occupied
Palestinian Territory, 2004 ICJ Rep.136.
80 Human Rights  Committee,  General  Comment  31  on  Article  2  of  ICCPR,
Adopted on Mar. 29, 2004, CCPR/C/21/Rev.1/Add.13.
81Article 31, Vienna Convention on the Law of Treaties, 1980.
82 Rona, An Appraisal of US Practice Relating to ‘Enemy Combatants’, 243
83Rasul v Bush, 542 US 466, (2004) at 480.
84 Ibid.
85 See  for  more  details  on  this  issue:  Tabassum,  The  Problem of  Unlawful
Combatants, 55-70. 
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Some of the US nationals were also captured in the war against
terrorism  and  were  declared  as  enemy  combatants.  Like  others
designated as unlawful combatants, these US nationals were also denied
many  of  the  fundamental  human  rights.  The  military  commissions
established  to  prosecute  unlawful  combatants  could  not  try  these US
citizens. In a letter dated November 26, 2002, to the chairman of the
Senate  Judiciary  Committee’s  Subcommittee  on  the  Constitution,  the
Justice Department took the following legal position:

The term “enemy combatant”  describes  those persons
who are part  of  or  associated with enemy forces who
may lawfully be held during an armed conflict under the
laws of war… A United States citizen detained as an
enemy combatant can challenge his detention solely by
seeking  a  writ  of  habeas  corpus  in  the  appropriate
Federal district court. An enemy combatant has no right
to  counsel  under  the  Constitution.  The  rights  the
Constitution  affords  persons  in  the  criminal  justice
system simply do not apply in the context of detention
of enemy combatants.86

This  US  courts  examined  this  legal  position  in  many  cases,
including the landmark Hamdi case.

Hamdi v. Rumsfeld

Yaser Esam Hamdi was captured on December 1, 2001 while
fighting for the Taliban in Afghanistan and was initially transferred with
some 300 Taliban and al-Qaeda captives to Guantanamo. Later, in April
2002, he was transferred to the Norfolk Naval Station after authorities
discovered that he was a US citizen born in Louisiana. Hamdi’s father
filed a writ petition of habeas corpus in US District Court for the Eastern
District of Virginia. In preliminary appeal, the US Court of Appeal for
the  Fourth  Circuit  relying  upon  Ex  parte  Quirin determined  that  “if
Hamdi  is  indeed  an  ‘enemy  combatant’  who  was  captured  during
hostilities in Afghanistan, the government present detention of him is a
lawful one.”87 After this the District Court moved to ascertain the truth
of this contention. On July 25, 2002, the US government asked the Court

86 Letter  from Daniel  J.  Bryant,  Assistant  Attorney General,  to Senator Carl
Levin,  Nov.  26,  2002,  as  quoted  in  “US  Nationals  Detained  as  Unlawful
Combatants”,  American Journal of International Law,  97 (2003),  196-200 at
199-200.
87Hamdi v. Rumsfeld, 296 F.3d 278, 283 (4th Cir. 2002).
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to  dismiss  the  petition  and  filed  some  documents  in  support  of  its
position. On August 16, 2002, the Court rejected this plea.88 Hamdi had
put forward two grounds for challenging the validity of his detention. 

1. That no US national could be detained by the US, except in
accordance with an Act of Congress;

2. That Article 5 of the Third Geneva convention required that
his  status  should  have  been  determined  by  a  competent
tribunal.

In  appeal,  the  Circuit  Court  held  that  the  Congress  had  already
authorized the President in this regard.89 It also asserted that the Geneva
Convention was “not  self-executing in US law”,  and that  it  therefore
could  not  create  a  private  right  of  action.  The  Court  therefore,
overturned the District Court decision of August 16, 2002. 

In  a  landmark  decision,  the  US  Supreme  Court  upheld  the
detention, but declared that US citizens held in US were entitled to “a
meaningful  opportunity to  contest  the  factual  basis  for  that  detention
before a neutral decision maker.”90 Majority of the judges rejected the
government’s  plea  that  Hamdi  being  an  enemy combatant  could  not
contest his status. Relying upon  Mathews v. Eldridge,91 it applied “the
due process balancing test”, weighing Hamdi’s “elemental interest” in
physical  liberty  against  the  government’s  “weighty  and  sensitive
interests”  in  waging  war  effectively.92 It  further  held  that  Hamdi
“unquestionably has the right to access to counsel”.93 The Court did not
address  the  question  of  status  determination  through  a  competent
tribunal because majority had decided that Hamdi was entitled under the
Constitution to the hearing sought by him.94

This decision is  considered a rebuke to the US government’s
position that judicial review of its detention policy in the global war on
terror was not possible. It, however, left some questions unsettled. For
instance,  it  did  not  examine  the  scope  of  the  definition  of  enemy
combatant. Similarly, it did not explain as to how long the government
could deny access to counsel. More importantly, it did not elaborate as
whether non-citizens were entitled to the same rights as citizens. This
last question was addressed in Rasul case.  

88Hamdi v. Rumsfeld, 2003 WL 60109, at 4. 
89Ibid., at 9-10. 
90Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004), at 2645.
91 424 US 319 (1976). 
92Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004), at 2646-47. 
93Ibid., at 2652.
94Ibid., at 2649. 
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Rasul v Bush

In this case, the District Court consolidated two separate cases.
In  Al  Odah  v.  United  States,  twelve  citizens  of  Kuwait  sought  a
declaratory judgment and an injunction. The plea was that they should
be allowed access  to counsel  and should be informed of  the charges
against  them.95 They  did  not  ask  for  habeas  corpus.  Rather,  they
explicitly declared that they did not want release from confinement.96 In
Rasul, originally two British citizens, Shafiq Rasul and Asif Iqbal, and
one Australian citizen, David Hicks, were the plaintiffs. Later, another
Australian citizen, MamdouhHabib, filed a separate petition for habeas
corpus. 

The District Court denied jurisdiction on the ground that all of
the petitioners sought habeas corpus, which was barred by the decision
of the Supreme Court in  Johnson v. Eisentrager.  This was surprising
because, as we noted above, that the twelve Kuwaiti petitioners did not
seek  habeas  corpus.  Moreover,  this  case  was  distinguishable  from
Eisentrager, as we shall see below. The petitioners had argued that the
Court had jurisdiction because of “de facto sovereignty” of the United
States  over  Guantanamo.  The  Court  rejected  this  plea  asserting  that
“Guantanamo Bay is not part of the sovereign territory of the United
States”.97

In  Eisentrager,  which was  a  World  War II  case,  21 German
nationals had sought habeas corpus. They were convicted in China for
violation  of  the  laws  of  war  by  a  US  military  commission.  After
conviction they were shifted to a US military facility in the Landsberg,
Germany. The Supreme Court in this case held that the District Court
did  not  have  jurisdiction  for  petition  of  habeas  corpus  by  German
nationals.98

The DC Circuit Court of Appeals confirmed the District Court’s
decision  considering  Rasul indistinguishable  from  Eisentrager.  It
asserted  that  “the  privilege  of  litigation does  not  extend to  aliens  in
military custody who have no presence in any territory over which the
United States is sovereign”.99

95Al Odah v. United States, 321 F.3d 1134 (DC Cir. 2003) at 1136 (hereinafter
Al Odah (Circuit Court)).
96Rasul  v.  Bush,  215  F.Supp.2d  55  (DDC  2002)  at  62  (hereinafter  Rasul
(District Court)).
97Rasul (District Court) at 69.
98 339 US 763 (1950) (hereinafter Eisentrager). 
99Al Odah (Circuit Court), at 1144. 

52



The Supreme Court  overturned these  decisions  distinguishing
Rasul from Eisentrager.100 The first ground for distinguishing was that
the petitioners in the Rasul were not “nationals of countries at war with
the  United  States”.101 As  opposed  to  this,  the  petitioners  in  the
Eisentrager were alien enemies, which meant “subjects of a foreign state
at  war  with  the  United  States”.102 The  Court  made  distinction in  the
Eisentrager between alien friends and alien enemies.103

Another  point  to  distinguish  the  Eisentrager was  that  the
petitioners  were  prosecuted  and  detained  “all  beyond  the  territorial
jurisdiction of any court of the United States.”104 Contrary to this, the
Rasul petitioners  were  detained  in  Guantanamo,  which  has  been
occupied by the United States under a lease agreement of 1903. One of
the  conditions  in  this  agreement  says  that  the  US  shall  exercise
“complete jurisdiction” over this territory.105 Moreover, in 1934 the US
concluded a treaty with Cuba which provided that the lease would be
effective so long as the US did not abandon it.106 The court concluded
that  for  all  practical  purposes,  Guantanamo was  in  the  US territorial
jurisdiction.107

An important distinguishing factor pointed out by the Court was
that the Eisentrager petitioners were convicted by a military commission
under “the authority specifically granted by the Joint Chief of Staff” and
their sentences were duly “approved by military reviewing authority”.108

As opposed to this, the Rasul petitioners were never given access to any
tribunal, let alone indictment and conviction.109

Yet another important distinguishing factor was that the Court
held after Eisentrager various decisions of the Supreme Court overruled
the statutory basis of  Eisentrager.110 Thus, in 1973 the Supreme Court
held that the phrase within their respective jurisdictions did not require
physical presence of  the  petitioner  within the  territorial  limits  of  the
courts.111 In the  Rasul,  the Supreme Court upheld this view declaring

100Rasul v. Bush, 124 S. Ct. 2686 (hereinafter Rasul (Supreme Court)).
101Ibid., at 2693.
102Eisentrager, at 769.
103Ibid., at 769-77.
104Ibid., at 778.
105Article 3 of the agreement as quoted in Rasul (Supreme Court), at 2690-91.
106 Ibid.
107Ibid., 2696-98.
108Eisentrager, at 766.
109Rasul (Supreme Court), at 2693.
110Ibid., at 2695.
111Braden v. 30th Judicial Circuit Court of Kentucky, 410 US 484 (1973), at 495.
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that the District Court had jurisdiction over petition for habeas corpus so
long as “the custodian can be reached by service of process”.112

This  decision  of  the  Supreme  Court  compelled  the  Bush
administration to change its legal position and to establish Combatant
Status Review Tribunals (CSRTs).113 The CSRTs were given the task to
ascertain  about  each  individual  detained  in  Guantanamo  if  he/she
qualified as an enemy combatant. According to the Rasul, such persons
have a right to file petition for habeas corpus in federal court.114

Hamdan v. Rumsfeld
Salim Ahmed Hamdan, a Yemeni national, was captured in November
2001 in Afghanistan by the Northern Alliance and was handed over to
the US forces.115 In 2002, he was shifted to Guantanamo Bay. For more
than a year, he was detained without any charge. On July 3, 2003, the
US President  acting under  the  authority  given to  him by the AUMF
determined  him eligible  for  being  tried  by  a  military  commission.116

However, the offences for which he was to be tried were not specified.
After another year, he was formally charged of “conspiracy to commit
offences”  triable  by  military  commission.117 Hamdan  challenged  his
detention and sought  the  writs  of  habeas  corpus and mandamus.  His
defense  primarily  was  based  on  two  arguments:  that  conspiracy  to
commit the alleged offences was not a violation of the laws of war and
that the procedure of the military commission grossly violated military
and international law.

The District Court of Columbia in its decision pronounced on
November  8,  2004,  accepted his  defense granting the writ  of  habeas
corpus.118 The Court of Appeals reversed this decision and declared that
the  issues  arising  out  of  the  Geneva  Conventions  were  not  relevant
because  it  did  not  consider  these  Conventions  as  “judicially

112Rasul (Supreme Court), at 2695.
113Order  Establishing  Combatant  Status  Review  Tribunals,  available  at  the
official  site  of  the  Department  of  Defense:
http://www.defenselink.mil/news/Jul2004/d20040707review.pdf.  (Last  visited
on March 23, 2006).
114 Many scholars have pointed out that even this set up was not in conformity
with the provisions of  the Third  Convention.  See  for  good analysis:  Joseph
Blocher, “Combatant Status Review Tribunals: Flawed Answers to the Wrong
Question”,  Yale  Law Journal,  116 (2006),  667.  See  for  more  details:  Sadia
Tabassum, The Problem of Unlawful Combatants, 55-70. 
115Ibid., 2749-53.
116Ibid., 2753.
117Ibid., 2754.
118Hamdan v. Rumsfeld, 344 F.Supp.2d, 152 (D.D.C. 2004).
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enforceable”.119 Furthermore,  it  accepted the stand of  the government
that Hamdan was captured during the conflict with al-Qaeda, and not
during the conflict with the Taliban.120 It observed that as al-Qaeda was
not  a  signatory  to  the  Geneva  Conventions,  the  provisions  of  these
Conventions  were  not  applicable  to  members  of  al-Qaeda.  As  for
Common Article 3, the Court held that it applied only to “conflicts not
of  international  character”,  while  the  conflict  with  al-Qaeda  was  an
international conflict.121

In  the  meanwhile,  the  Combatant  Status  Review  Tribunal
constituted  after  the  Hamdi and  Rasul cases  had  also  determined
Hamdan as “enemy combatant”.122Hamdan challenged the decisions of
the Court of Appeals in the Supreme Court, which issued certiorari to
decide “whether the military commission convened to try Hamdanhas
authority  to  do  so,  and  whether  Hamdan  may  rely  on  the  Geneva
Conventions in these proceedings.”123

The  Supreme  Court  found  that  military  commissions  have
neither been mentioned in the Constitution nor created by any statute
and that the only basis for these commissions is the doctrine of military
necessity.124 The Court  also found that  the Uniform Code of Military
Justice (UCMJ) 2000,  the (AUMF) and the Detainees  Treatment Act
(DTA),  2005  gave  the  President  a  general  authority  to  combat  the
terrorist  threat  and  that  this  general  authority  included  the  power  to
constitute  military  commission.125 However,  the  Court  deemed  it
necessary  to  ascertain  whether  the  decision  to  constitute  military
commission was justified or not.126

The Court observed that military commissions were established
in three situations127:

- To act as substitute for civilian courts during martial-law; 
- To try civilians in occupied enemy territory or in territory

regained where civilian government cannot,  and does not,
function; and

- As an incident to the conduct of war.

119Hamdan v. Rumsfeld, 415 F.3d 33 (D.C. Cir. 2005).
120Hamdan  v.  Rumsfeld,  126  S.  Ct.  2749  (2006),  (hereinafter  Hamdan  v.
Rumsfeld (Supreme Court)), at 2814-15.
121 Ibid.
122Ibid., 2754.
123Ibid., 2756.
124Ibid., 2774.
125Ibid, 2779.
126Ibid.
127Ibid., 2781-82.
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The  Court  found  that  it  was  this  third  kind  of  military
commissions  which  was  at  issue  in  Quirin and  which  was  directly
relevant to the case of Hamdan.128 It further observed that this kind of
military commissions is “utterly different” in jurisdiction as well as in
role  from  the  first  two  kinds.  It  held  that  the  jurisdiction  of  these
commissions is limited to offences cognizable during war and that there
role  is  primarily  that  of  “fact-finding”  insofar  as  they  have  “to
determine, typically on the battlefield itself, whether the defendant has
violated the law of war.”129

As noted earlier, the Court of Appeals had rejected Hamdan’s
plea for application of the provisions of the Geneva Convention on three
grounds: 

1. That  the  provisions  of  this  Convention  are  not  judicially
enforceable; 

2. That Hamdan was not protected by this Convention; and
3. That the Councilman precedent obliged the Court to abstain.
The Supreme Court had already rejected the third ground. It now

turned to the first two grounds. 
The Court of Appeals had relied upon a footnote in Eisentrager

to conclude that “the 1949 Geneva Convention does not confer upon
Hamdan a right to enforce its provisions in court.”130 The Supreme Court
reached a contrary conclusion: “Whatever else might be said about the
Eisentrager  footnote,  it  does  not  control  this  case.”131 It  asserted that
“regardless of the nature of the rights conferred on Hamdan, … they are,
as  the  Government  does  not  dispute,  part  of  the  law of  war.… And
compliance  with  the  law  of  war  is  the  condition  upon  which  the
authority set forth in Article 21 is granted.”132

128Ibid., 2781.
129Ibid.
130415 F. 3d.at 40. The footnote in the Eisentrager says: “We are not holding
that  these prisoners have no rightwhich the military authorities are bound to
respect. The United States, by the Geneva Convention of July 27, 1929, 47 Stat.
2021, concluded with forty-six other countries, including the German Reich, an
agreement upon the treatment to be accorded captives. These prisoners claim to
be and are entitled to its protection. It is, however, the obvious scheme of the
Agreement that responsibility for observance and enforcement of these rights is
upon political and military authorities. Rights of alien enemies are vindicated
under  it  only  through protests  and  intervention  of  protecting  powers  as  the
rights  of  our  citizens  against  foreign  governments  are  vindicated  only  by
Presidential intervention.” (Johnson v. Eisentrager 339 U.S. 763 (1950) at 789
n. 14).
131Hamdan v. Rumsfeld (Supreme Court), 2813.
132Ibid., 2813-14.
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The  Court  of  Appeals,  as  noted  earlier,  had  accepted  the
government’s  plea that  the  conflict  with  al-Qaeda  was  different  and
separate from the conflict with the Taliban and that the provisions of the
Geneva Conventions did not apply to members of al-Qaeda because al-
Qaeda was not a signatory of these Conventions. The Supreme Court,
however, avoided deciding this issue on merits and instead turned to the
applicability of Common Article 3: “We need not decide the merits of
this  argument  because  there  is  at  least  one  provision  of  the  Geneva
Conventions that  applies here even if  the relevant  conflict  is  not  one
between signatories.”133

Common  Article  3  talks  about  conflict  “not  of  international
character”  and  that  is  why  the  Court  of  Appeals  had  accepted  the
government’s plea that it did not apply to the conflicts with al-Qaeda.
The Supreme Court held that this line of argument was erroneous. “That
reasoning  is  erroneous.  The  term  “conflict  not  of  an  international
character”  is  used  here  in  contradistinction  to  a  conflict  between
nations.”134As Common Article  2  refers  to  international  conflicts,  the
Court held: 

Common Article 3, by contrast, affords some minimal
protection,  falling  short  of  full  protection  under  the
Conventions,  to  individuals  associated  with  neither  a
signatory  nor  even  a  non-signatory  “Power”  who  are
involved in a conflict “in the territory of” a signatory.
The latter  kind of  conflict  is  distinguishable  from the
conflict described in Common Article 2 chiefly because
it  does  not  involve  a  clash  between nations  (whether
signatories or not). In context, then, the phrase “not of
an international character” bears its literal meaning.135

Once  it  was  established  that  Common Article  3  was  applicable,  the
Court  turned  to  the  important  question  of  whether  the  military
commission violated the provisions of this Article because this Article
required  that  Hamdan  be  tried  by  a  “regularly  constituted”  court.136

Relying  upon the  ICRC’s  Commentary  on  GC IV137 and  the  ICRC’s

133Ibid., 2815.
134Ibid., 2816.
135Ibid.
136Article 3 Common to the Geneva Conventions.
137 It  explains the phrase “‘regularly con-stituted’” tribunals to mean “ordinary
military courts” and “definitely exclud[e] all special tribunals.” (Commentary
on GC IV, 340). It further says that “ordinary military courts” will “be set up in
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compilation of Customary International Humanitarian Law138, the Court
held that this phrase means  “established and organized in accordance
with  the  laws  and  procedures  already  in  force  in  a  country.”139 The
Court,  thus,  concludes  that  the  military  commission  violated  this
standard. 

After this, the Court took up the question of whether the military
commission afforded to  Hamdan the “judicial  guarantees”,  which are
deemed “indispensable by civilized peoples”. The Court observes that
this phrase has not been defined in the Geneva Conventions, but that “it
must  be  understood  to  incorporate  at  least  the  barest  of  those  trial
protections  that  have  been  recognized  by  customary  international
law.”140 The  Court  further  acknowledged  that  these  protections  have
been incorporated in Article 75 of the First Additional Protocol.141 Here,
one of the most important questions comes before the Court. The US did
not ratify this Protocol.  How, then, its provisions could bind the US?
The Court based its decision on two grounds: firstly, as noted above, that
these provisions also form part of customary law, which binds all states;
secondly, that evidence suggest that these provisions have been accepted
by the US government. “Although the United States declined to ratify
Protocol  I,  its  objections  were  not  to  Article  75  thereof.  Indeed,  it
appears that the Government “regard[s] the provisions of Article 75 as
an articulation of safeguards to which all  persons in the hands of an
enemy are entitled.”142

This  is  considered  a  landmark  decision  of  the  US  Supreme
Court because it filled the legal vacuum. The Court had already declared
in  Hamdi  v.  Rumsfeld that  the  state  of  war  did  not  mean  that  the
executive branch had been given a “blank check”.143 This view has been
reaffirmed in Hamdan v. Rumsfeld with the powerful assertion that even
necessity  has  its  own  limits  and  that  necessity  cannot  justify  every
deviation from the legal principles. Thus, it laid down the principle that

accordance  with  the  recognized  principles  governing  the  administration  of
justice”. (Ibid.).
138It says that the phrase as used in Common Article 3 denotes “established and
organized  in  accordance  with the laws and procedures  already in force  in  a
country.” (Customary International Humanitarian Law, 355).
139Hamdan v. Rumsfeld (Supreme Court), 2818.
140Ibid., 2819.
141 Ibid.

142Ibid. The Court quoted in support of this view from William H. Taft,
“The Law of Armed Conflict After 9/11: Some Salient Features”, Yale Journal
of International Law, 28 (2003), 319 at 322.

143Hamdi v. Rumsfeld, 542 U.S. 507 at 536 (2004).
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while combating the terrorist threat was necessary, this combat had to be
within legal limits. The Court, therefore, declared in unequivocal terms:

We have assumed, as we must, that the allegations made
in the Government’s charge against  Hamdan are true.
We have assumed, moreover, the truth of the message
implicit  in  that  charge—viz.,  that  Hamdan  is  a
dangerous  individual  whose  beliefs,  if  acted  upon,
would  causegreat  harm  and  even  death  to  innocent
civilians, and who would act upon those beliefs if given
the opportunity. It bears emphasizing that Hamdan does
not  challenge,  and  we  do  not  today  address,  the
Government’s power to detain him for the duration of
active hostilities in order to prevent such harm. But in
undertaking to try Hamdan and subject him to criminal
punishment, the Executive is bound to comply with the
Rule of Law that prevails in this jurisdiction.144

In other words, even the devil should be given its due.

Conclusions
Undoubtedly,  the  traditional  notions  of  “war”  and  “armed  conflict”
cannot  be  applied  to  war  on  terror  because  it  is  a  mixture  of  law
enforcing activities, intelligence operations and a variety of other tactics
plus it many a times involve the use of armed force by states resulting
even in the occupation of the territories of other states. However, the law
of armed conflict is certainly applicable to some specific aspects of this
war. About the war on terror initiated by the US in 2001, the US official
position was that the conflict with the Taliban regime in Afghanistan
was international in character as opposed to the conflict with al-Qaeda, a
non-state  actor.  The  present  paper  concludes  that  this  distinction  is
flawed because the two conflicts cannot be separated from each other.
Moreover, the conflict with al-Qaeda has, more often than not, involved
the use of armed force by some states against other states.

Regarding  Common  Article  3,  which  prescribes  minimum
standards of humanity, the present paper accepts the conclusion of the
US Supreme Court in its landmark decision in  Hamdan v. Rumsfeld in
which it declared that the applicability of Common Article 3 was not
confined  to  non-international  conflicts  and  that  it  was  applicable  to
every situation of armed conflict, including the war on terror. Similarly,
the  norms  of  human  rights  law,  particularly  the  non-derogable

144Hamdan v. Rumsfeld (Supreme Court), 2821.
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provisions  of  the  ICCPR  remain  applicable  to  all  operations  against
militants  and  suspects  of  terrorism.  The  same  holds  true  of  the
constitutional protections and guarantees. The war on terror can only be
won by ensuring the rule of law. A war that knows no legal principles
and limitations can never be won.
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